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J   U   D G M   E N T 

1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.2, Tezpur 

dated 05/05/2018, vide T.S No- 27 of 2011, whereby the learned trial court 

decreed the suit on contest with cost. 

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-27/ 2011 was called for 

and subsequently received. 
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3. In order to decide the appeal, let me describe, in brief, the facts leading to this 

appeal:-- 

PLAINTIFF/RESPONDENT CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that the 

defendant in the last part of 1994 was in search of a suitable room for running  

his business so he approached the plaintiff with a request to lent him the suit 

premises on rental basis for carrying on his business. Accordingly, the plaintiff 

and the defendant entered into an agreement on 1st day of January 1995 and 

as per terms and conditions, the defendant was to pay monthly rental for the 

suit premises @325/-(Rupees Three Hundred Twenty Five only) per month 

within fifth day of every English Calendar month and period of agreement was 

up to 31/12/96. That after expiry of the agreement the plaintiff requested the 

defendant to enter into a fresh agreement with new terms and conditions 

enhancing the rental but he did not respond and finding no way out the plaintiff 

personally sent a notice dated 21/03/97 to the defendant apprising him the fact 

of default in paying the rent from the month of January 1997. The plaintiff 

further requested the defendant to meet him within seven day so that new rent 

with a fresh agreement could be finalized. That defendant replied through his 

letter dated 29/03/97 and falsely claimed to have sent the rent for the month of 

January 1997 through money order and that the same was refused by the 

plaintiff‟s agent. The defendant volunteered to enhance rental @ 5% and to 

enhance rental every years at the said rate i.e. @5%. Except this letter, the 

defendant did not make any attempt to personally meet the plaintiff and did not 

tender the rental for the month of Jan and Feb, 97 which had fallen due on 

05/02/97 and 05/03/97 respectively. That the defendant occasionally deposited 

rental @325/- per month in the court and whatever he deposited, he deposited 

rental for two months together. He never tender rents to the plaintiff before 

depositing each time in the court and the deposit of rents before the court was 

also even irregular and this way the defendant become a defaulter long back. It 

is further pleaded that the plaintiff is in need of the said room as the said shop 

premises is in pathetic condition and it needs immediate renovation. Moreover, 

the plaintiff needs the same to accommodate Sri Bikash Sancheti, a member of 

the HUF and son of the Karta, for starting a new business of electronic goods 
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for him. The plaintiff approached the defendant on 24/01/11 with a request to 

vacate the suit premises by 28/02/11 so that he could not renovate the room 

making it suitable for the proposed business of his son which they intend to 

start by 01/04/11. The defendant got infuriated on hearing this and said that 

he would not vacate the suit premises, if necessary, by continuing to pay the 

rental at his own fixed rate. The defendant has been making wrongful gain by 

lingering his occupation of the suit premise at the cost of this plaintiff. He has 

his own accommodation (a shop room) just on the opposite side of PNGB road. 

He has been storing his goods there despite the fact that the shop room is by 

the side of road. Accordingly, plaintiff brought the instant suit for eviction of 

defendant along with other reliefs.             

 DEFENDANT/APPELLANT’S CASE 

5. The defendant contested the suit by filling written statement both in law and 

facts. The defendant claimed that he took the suit room and premises in the 

year 1980 from one of the owner Sri Ranjit Singh Sancheti as monthly tenant 

and monthly rent was fixed at Rs.125/- only then it was enhanced time to time 

and lastly it was fixed at RS.325/- only per month. That in the last part of 

December, 1994 said Rajendra Kumar Sancheti took signature of the defendant 

in blank stamp paper and other papers by telling him that it was necessary to 

make an agreement of tenancy upto 31-12-1996 to show the defendant as his 

tenant before the Income Tax Department. The defendant also in good faith 

gave his signatures as shown by said Rajendra Kumar Sancheti in blank stamp 

paper and other papers. The defendant actually did not know the contents of 

the said agreement dated 01-10-1995. The said agreement was prepared 

without the knowledge and consent of the defendant and behind his back. That 

there was no valid written agreement between the parties to pay the monthly 

rent by the defendant within 5th day of every English calendar month as 

claimed by the plaintiff. Actually there was no due date for payment of monthly 

house rent but the system was from the beginning to pay the monthly rent as 

per convenience of the parties. It is further pleaded by the defendant that 

plaintiff in the month of March, 1997 demanded the defendant to enter into a 

written tenancy agreement with enhancement of rent and the defendant 

though agreed to enter into written tenancy agreement with an enhancement 
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of 5% percent rent above the existing rent but said Sri Rajendra Kumar 

Sancheti left Dhekiajuli without informing and executing any written tenancy 

agreement. The defendant vide his letter dated 29-03-1997 clearly had 

informed the above mentioned facts and also informed that he had then no 

alternative but to sent monthly rent for the month of January, 1997 through 

money order which was refused by the plaintiff‟s agent with a view to make the 

defendant as defaulter and so he informed the plaintiff that since the month of 

January 1997 he was compelled to deposit the rents in Court in the name of 

the plaintiff. It is further pleaded that the condition of suit room is not pathetic 

and it does not requires immediate renovation. It is also false that the suit 

room is required for starting business of electronic goods by Sri Bikash Sancheti 

son of Sri Rajendra Kumar Sancheti. That said Sri Bikash Sancheti is the only 

son of Sri Rajendra Kumar Sancheti who has already carried on electronic 

goods in the name and style of M/S Oswal Electronics. That business of the said 

shop is regularly managed and looked after by said Sri Bikash Sancheti as Sri 

Rajendra Kumar Sancheti became old and suffering from chronic ailments. That 

it is absolutely false that their wish to extend the business and the son is 

accommodated in the extended business for the same purpose another room is 

required as claimed. That said Sri Bikash Sancheti has Tata AIG Insurance 

business of his own plus he is fully engaged in the above mentioned electronic 

business of his father. That the plaintiff had several shop rooms and he sold 

some shop rooms to his tenants. That the defendant is not defaulter and the 

suit room is not required urgently and bona fide by the plaintiff as claimed by 

him. Accordingly the defendant prayed to dismiss the suit with cost.  

6. On the above pleadings Learned Munsiff No-2, Sonitpur framed the following 

issues: 

(i)     Whether there is cause of action for the suit? 

(ii)     Whether the defendant is a defaulter in payment of monthly 

rent to the plaintiff in respect of the suit premise? 

(iii)     Whether the suit premises is bonafide required by the 

plaintiff? 

(iv)     Whether the plaintiff is entitled to the decree as prayed for? 
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7. The plaintiff/respondent side adduced both ocular and documentary forms of 

evidences. Per contra, the defendant/appellant side also adduced oral and 

documentary forms evidences.  

8. On careful perusal of the judgment and order pronounced by ld. Munsiff, No.2, 

Tezpur on 05/05/2018, it divulges before this court that Ld. Court below has 

decreed the suit with cost and the defendant/appellant on being aggrieved and 

dissatisfied with the impugned judgment and order preferred the present 

appeal upon the following grounds:  

GROUNDS OF APPEAL 

(i) For that the learned Munsiff No.2 did not apply her mind judiciously at 
the time of passing the judgment and decree. 

(ii) For that the learned Munsiff No.2 has passed judgment and decree by 
exceeding her jurisdiction. 

(iii) For that the learned Munsiff No.2 committed great mistake of fact and 
law at the time of passing the impugned judgment and decree. 

(iv) For that the learned Munsiff No.2 committed great mistake of fact and 
law while discussing and deciding the issues No.1, 2, 3 and 4. 

(v) For that while the plaintiff, respondent failed to prove his case as per his 
pleadings the learned Munsiff No.2 ought to have dismissed the suit.  

(vi) For that the learned Munsiff No.2 committed wrong by placing the 
burden of proof on the defendant appellant while deciding the suit 

(vii) For that while discussion and deciding the issue No.2 the learned 
Munsiff No.2 wrongly mentioned that the learned advocate for the 
defendant during course of argument argued that the plaintiff‟s suit is 
only for bonafide requirement and not for defaulter    

(viii) For that the learned Munsiff No.2 without discussing the cross 
examination of the PW1 and PW2  has wrongly decided the issues No.2 
and No.3 wrongly in favour of the plaintiff  

(ix) For that while the suit was not filed for recovery of arrear rents and 
mesne profits and when the PW 1 in his cross examination clearly 
admitted that he has not sought any relief for recovery of arrear rents 
and mesne profits and moreover the plaintiff has not filed any court fees 
for the said reliefs the learned Munsiff No.2 has no jurisdiction to grant 
such reliefs in favour of the plaintiff 

(x) For that the learned Munsiff No.2 has decreed mesne profits decree @ 
Rs.20/- per diem from 1st day of September 2002 in favour of the 
plaintiff specially when there was no court fees filed for the said relief. 
The court has no jurisdiction to grant any mesne profits decree against 
tenant upto the date to decree under law. 

(xi) For that the appellant defendant has clearly mentioned that the plaintiff 
is not the owner of land and house involved in the suit in his pleading 
and when the same was proved by the documents exhibited by the 
plaintiff and when the PW 1 in his cross examination has admitted that 
the relationship of landlord and tenant was originally created between 
the three brothers of the plaintiff namely himself, Monoharlal Sancheti 
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and Ranjit Singh Sancheti and also admitted that previously house rent 
was collected by his brother Sri Ranjit Singh Sancheti and also admitted 
that whenever anyone of us when to collect the rent then defendant 
paid the rent and also admitted he received rent upto December 1996 
and the defendant had deposited monthly rent in Court from the month 
of January 1997 and also has admitted that used to withdraw the rent 
from the month of January 1997 from the court and also has admitted 
that he demanded enhancement of rent from the month of January 
1997 and though the defendant had agreed to enhance the rent 5% 
percent but he did not agreed to it and also admitted when the 
defendant went to give rent for the month of January 1997 he was not 
at Dhekiajuli and when the same was tendered to his son then his son 
refused to accept the said rent and also admitted that the defendant 
vide Exhibit No.4 had informed him about the deposit of rent for the 
month of January and February 1997 in Court and also admitted the 
defendant used to pay monthly rent to him sometimes monthly and 
sometime for two months together and as such the defendant also used 
to deposit rent sometimes for two months together in court but the 
learned Munsiff No.2 while discussing the issue No.2 without those vital 
admission of the PW 1 has decided the issue No.2 by wrong discussion 
and wrong application of law in favour of the plaintiff.      

(xii) For that the PW 1 in his cross examination admitted that vide his notice 
dated 27/07/2002 he informed the defendant that the suit house is an 
old one and it is necessary immediately to construct a new house by 
demolishing the old suit house hence the said house is required by him 
also admitted that he has not prepared any drawing for proposed new 
house and also has not applied for permission to construction new 
house in the Municipal Board and also admitted that he and his son 
Bikash Sancheti have managed the business of M/s Oswal Electronics 
and there were 14 numbers of rooms in the said house and out of those 
rooms he sold 8 rooms to his tenants and also admitted that he has not 
made any correspondence with the dealer regarding expansion of his 
business and the PW 2 also in his cross examination admitted that M/s 
Oswal Electronics is the business of HUF and the said business have 
been managed by his father and himself and both of them decided to 
expand the said business but he did not know how many rooms are in 
the said house and also admitted that due to start of new business the 
suit room is required for renovation, but the learned Munsiff No.2 
without discussion of cross examination portion of PW 1 and 2 has by 
wrong discussion decided the issue No.3 in favour of the plaintiff.            

(xiii) For that the learned Munsiff No.2 on the basis of wrong decision of 
issues No.1, 2 and 3 wrongly decided the issue No.4. 

(xiv) For that while the plaintiff has failed to prove the sole ownership of suit 
house and land where the suit house is standing and also failed to prove 
the plea of defaulter and bonafide requirements, the learned Munsiff 
No.2 ought not to have decreed the suit in favour of the plaintiff. 

(xv) For that the learned Munsiff No.2 without properly discussed the facts 
evidence on record and misread and misapplied the law not only 
wrongly decided the issues but also wrongly decided the suit. 
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(xvi) For that the learned Munsiff No.2 without properly discussing oral and 
documentary evidence on record and without justly and lawfully 
applying and apprising the same, on surmise and conjecture for which 
the court has committed wrong in deciding the suit. 

(xvii) For that the Judgment and Decree challenged suffers from illegality, 
material irregularities and being wrong, unjust, inequitable without 
jurisdiction cause miscarriage of justice and is against all cannons of 
law, hence need to be set aside and reversed. 

(xviii) For that defendant appellant applied for certified copy of Judgment and 
Decree on 07/05/2018 and 11/06/2018 was fixed for supply of requisite 
number of stamps and folios and those were supplied on 11/06/2018 
and the copy was ready for delivery on 11/06/2018 and delivered the 
copies to the appellant on 12/06/2018 and the appellant has filed this 
appeal today which is within limitation    

9. To decide the contentions of the appellant/defendant let us reproduce some 

relevant portions of the evidences adduced by both the sides. PW-1 in his 

evidence-in-chief reproduced his contention of the plaint and exhibited 

following documents :   

Ext.1   : Deed of agreement  
Ext.1 (1) to Ext.1 (3) : Signatures of Rajendra Kr. Sancheti  
Ext.1 (4) to Ext.1 (6) : Signatures of Ashutosh Saha   
Ext.2   : Letter dated 21-03-97 with postal receipt  
Ext.2 (1)  : Signature of Rajendra Kr. Sancheti  
Ext.3   : Postal Stamp 
Ext.4   : Signature of Ashutosh Saha   
Ext.5 (1) to Ext.5 (4) : Misc. Case No.261/04, 114/05, 364/09 and  
    340/10 
Ext.6, 6(1) and 6(2) : Pleader‟s notice dated 27-07-02 
Ext.7 (1)  : Postal Receipt dated 29-07-02 
Ext.7 (2)  : Acknowledgment card 
Ext.8   : Reply dated 31-08-02 
Ext.9   : Jamabandi 
Ext.10 to 13(1) : Municipal Valuation List of Dhekiajuli Municipal 
    Board 

10. PW-1 in his cross-examination deposed that he has filed this suit against the 

defendant for the sake of his son‟s business and except that there is no other 

reason in filing the suit. Ashutosh Saha was a tenant after the death of his son. 

In the title page no.3 of his pliant he has mentioned the cause of action started 

as on 01-01-95, 31-12-96, 21-03-97, 29-03-07, 27-08-02, 31-08-02, 24-02-

2011, and 28-02-2011. In para 9 of his affidavit he has written that cause of 

action arose on 05-02-97 and 05-03-97 and on other dates. He has not prayed 

arrear rent and future rent. He has filed this suit in the name of Rajendra Kr. 

Sancheti (HDU). He was not present personally at the time of fixing the rent. 
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Ext.1 is the tenancy agreement made with the defendant. Asutosh used to 

hand over the rent if one of the three brother goes for collecting the rent.  After 

the agreement executed with him, the defendant had to pay the rent at 

particular date. Prior 1995, agreement for every two years was made. He has 

not submitted the agreement executed prior to 1995. He has been issuing the 

rent receipt to the defendant from the first agreement made with him. Those 

receipts were not filed in this suit. Since from 1997 the defendant is depositing 

the rent in the court. He was not present when the defendant failed to pay the 

rent for the month of January 1997. Vide Ext. 4, the defendant has informed 

him about depositing the rent in the court for the month of January and 

February/1997. Vide Ext.4 the defendant also informed him that he would 

enhance the rent by 5%.  The defendant often paid him the rent monthly and 

sometime he used to pay rents for two months. Ext.6 is the notice dated 27-07-

02 sent by him to the defendant and vide that notice he informed the 

defendant that the suit house is old and dilapidated and there is necessity to 

dismantle the house and to construct a new house and therefore, he asked the 

defendant to vacate the said house.  So far he knows, no municipality 

permission is required for construction a new house after its dismantling. As he 

was busy with treatment of his son for kidney related disease, so he could not 

file the case earlier. Out of the said fourteen rooms he has sold out 8 rooms to 

eight tenants.     

11. PW-2 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed that 

he could not say the total nos. of room in the house where Oswal Electronics is 

located. On 24-01-11 they informed the defendant verbally that they are going 

to open a new shop on the suit room from 01-04-2011. He in his affidavit 

mentioned that the suit room requires renovation as they wanted to open a 

new shop there.    

12. PW-3 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. Defendant side declined to cross examine 

him.   

EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

13. DW-1 has submitted his examination in chief supporting the contentions of the 
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written statement and he in his cross-examination deposed that as per his 

knowledge he deposited rents before the court since from the year 1996 and he 

used to deposit rents monthly at the rate of Rs.325/-. He further deposed that 

since he started depositing rents in court he never visited the owner to 

handover rents. He is depositing rents in court for about 20 years and due to 

that he never went to the owner of premises for handing over rents. He does 

not remember on which date and month of 1996 he went to offer the rent. He 

does not remember whether the owner is present today in the court or not. 

Ext-4 was shown to him and there signatures belongs to him. Ext-4(1) is his 

signature and Ext-4 was shown to him. Ext-1 is the written agreement executed 

between them and he forgot the period of said agreement. Ext-1(4) to Ext-1(6) 

are his signatures. On perusal of Ext-1 he could remember that agreement was 

up to 31/12/1996. He mentioned in Ext-4 about Ext-1. He forgotten through 

which advocate he prepared Ext-4. In Ext-4 he mentioned about renewal of 

Ext-1. He further deposed that 20 years back he went to owner for deposit of 

rents but owner declined to accept the rents. Later again said 20 years back 

when he went to deposit rent the owner was not present at Dhekiajuli and he 

was outside. He send money order to owner. He failed to submit any document 

over money order. It is true that he has not called for rent deposit misc cases in 

this case. It is true that in Ext-1 it was decided that monthly rents of every 

month needs to be paid before 5th day of succeeding months. It is true that 

there was no agreement with the owner that he may deposit rents of two 

months together. He can‟t say whether notice of rent deposit cases received by 

the owner as he failed to call the record of rent cases. He further deposed that 

elder son of landlord died 10 years back due to kidney related illness. Three 

sons of deceased presently stays with the owner. The landlord has one shop 

called Oswal Electronics and he sold three shops for treatment of his son. His 

rented shop situated at ward no-3 and the opposite side runs towards ward no-

2. He has one holding at ward no-2 and another holding at ward no-4. He has a 

holding at Bibekananda Road, Dhekiajuli and his wife and son stays there. 50 

meters away from the suit premises behind Hanuman Mandir he has a premise 

and he used said premises as Godown since the year 1984 and surroundings of 

the said premises presently used as shop rooms and if required said Godown 
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may be used as shop room. He proposes to increase the rents at the rate of 

5% after 5 years but he never increased rents. He is paying rents for last 20 

years at the rate of Rs.325/-. He has no knowledge about withdraw of the rents 

by the owner from the court. He further deposed that the owner of the house 

told him about the requirement of the house prior to filing the suit. Then he 

told him that he cannot go immediately, and told to fixed time, which he cannot 

remember. Rent of the shops in that area is Rs.1, 000/-. The rent paid to the 

plaintiff, was given month wise. In no occasions he has paid the rent for 2 or 3 

months together. He deposited the rent in court for two months together but 

not paid rent for 3 months together. Vide Ext.Kha, 69 he deposited the rent in 

the court for the month of Aug, Sep, and Oct, 2006. Vide Ext.Kha 111 he has 

deposited the rent of Aug 2012 and vide Ext. Kha 112 deposited the rent of 

October 2012, but no proof of depositing the rent for the middle September 

2012 is filed. 

14. I have heard the arguments put forwarded by both the sides and during the 

argument hearing learned advocate appearing on behalf of the 

appellant/defendant emphatically submitted before this court that learned trial 

court did not apply its mind judiciously at the time of passing the impugned 

judgment and decree specifically in deciding Issue Nos.2 and 3.  

15. As such, it is seen from the points of argument as well as Memo of Appeal that 

the defendant/appellant disputed the decisions of Ld. Trial court below over 

Issue Nos.2 and 3 and in respect of discussion and decision of other issues, the 

defendant /appellant have not stated anything in the Memo of Appeal as well 

as during the oral submission before this first appellate court.    

16. Per contra, learned advocate appearing on behalf of the respondent/plaintiff 

vehemently argued before this court that the learned court below has decided 

the suit rightly and no irregularity committed by the learned trial court below in 

decreeing the Title Suit No.27/2011.  

17. From the pleadings as well as evidence on record, this first appellate court in 

the forthcoming discussion, shall try to ascertain the following questions :-  

1.   Whether learned Munsiff No-2, Sonitpur, Tezpur 
rightly decided and answered the issues no-2 & 
3? 
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2.   Whether learned Munsiff No-2, Sonitpur, Tezpur 
rightly decreed the suit of plaintiff providing 
sufficient reasons? 

3.   Whether learned Munsiff No-2, Sonitpur, Tezpur 
appreciated the evidences adduced by the 
defendant /appellant properly leaving no stone 
unturned?  

4.   Whether findings of learned Munsiff No-2, 
Sonitpur, and Tezpur are based upon lawful 
consideration and settled provisions of law? 

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

18. Taking notes, upon the questions formulated by the court in upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellants in the light of evidence adduced 

by the plaintiff/respondent and appellant/defendant. Undeniably, instant appeal 

arisen out of the judgment and decree passed by Learned Munsiff No-2, 

Sonitpur, Tezpur and wherein learned court below decreed with suit of 

plaintiff/respondent opining that defendant/appellant is a defaulter and suit 

premises requires by the plaintiff bonafide. 

19. Learned advocate Mr. P. Shakia appearing on behalf of the 

defendant/appellant during the time of argument raised very pertinent question 

in respect of authorization of the plaintiff for institution of the suit as Karta of 

HUF. Learned advocate of the defendant/appellant submitted that the plaintiff 

has no authority to file the suit in the name of M/s  Rajendra Kumar Sancheti as 

Karta of HUF and he further submitted that the plaintiff during the time of 

adducing evidence before the learned trial court failed to prove the fact of 

existence of any firm or partnership firm in the name and style of M/s  Rajendra 

Kumar Sancheti and he further argued that plaintiff being a third party who 

brought the instant law-suit against the defendant for eviction is not 

maintainable.  

20. Learned advocate of the appellant/defendant further argued vehemently that 

plaintiff is not an elder member of his family and as such cannot be held to be 

a Karta of HUF and in the light of judgment of our parent High Court that 

referred as Prasanna Kr Khemani –vs- Biswanath Cherenia; 2005 (2) 

GLT 284 the plaintiff‟s suit is not maintainable.  
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21. Now, coming to the pertinent question raised by the learned advocate 

appearing on behalf of the defendant /appellant regarding the authority of the 

plaintiff to bring the instant law suit as M/S Rajendra Kumar Sancheti, this court 

on perusal of the pleadings on record, finds that the defendant in his written 

statement of para No.6 pleaded that the suit room and house situated over the 

land and same is not mutated in the name of HUF M/S- Rajendra Kumar 

Sancheti. It is further pleaded that the suit land is mutated in the names of 

Mohanlal Sancheti, Ranjet Singh Sancheti, Rendra Kumar Sancheti, Abhoy 

Chandra Sancheti and Kamal Kumar Sancheti. Hence, considering the pleadings 

of the defendant /appellant as well as the points of argument of the appellant, 

this first appellate court thinks it fit and proper to frame an additional Issue. 

Accordingly, this first appellate court framed the following additional issue for 

proper adjudication of the dispute pending between the parties.  

22. Additional Issue: - Whether the plaintiff is empowered to bring the 

instant law suit for eviction of the defendant as M/s Rajendra Kumar 

Sancheti? And to decide the additional issue framed hereinbefore, this court 

thinks it fit and proper to travel through the real points of argument of both the 

sides in the light of evidence and pleadings of both the parties on record. 

Certainly, the plaintiff Rajendra Kumar Sancheti brought the instant law suit 

against the defendant for his eviction as M/s Rajendra Kumar Sancheti, HUF 

represented by its Karta Sri Rajendra Kumar Sancheti and in the body of the 

plaint that fact has been displayed. If we go through the contents of the plaint 

then it divulges from para No.1 that the plaintiff claimed to be a HUF (Hindu 

Undivided Family) and being represented by its Karta in the instant suit and 

name of Rajendra Kumar Sancheti stands mutated in the record of right i.e. 

Jamabandi. If we go through the exhibited documents those exhibited by the 

plaintiff/respondent side, the names of Mohanlal Sancheti, Ranjet Singh 

Sancheti, Rendra Kumar Sancheti, Abhoy Chandra Sancheti and Kamal Kumar 

Sancheti stands recorded over the suit land where the suit premises standing 

upon. Undeniably, in the Jamabandi the names of Rajendra Kumar Sancheti 

along with his brothers have been recorded but nowhere in the settlement 

record is it recorded as HUF M/s Rajendra Kumar Sancheti. Certainly, the 

plaintiff is one of the co-sharers of the suit premises from where the 
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defendant/appellant was prayed to be evicted in this law-suit.  

23. Now in response to the defendant/appellant‟s points of argument, plaintiff 

/respondent‟s counsel Mr. S. K. Singh has categorically argued before this 

court that in connection with Ext.1 (tenancy agreement) executed between the 

plaintiff and defendant, the plaintiff had issued Ext.2 letter in favour of the 

defendant and in response to said letter the defendant admitted the plaintiff to 

be landlord as Rajendra Kumar Sancheti, HUF and issued a letter further 

informing his deposition of rent before the court.   

24. Learned advocate of the plaintiff/respondent further argued that in Ext.4 

defendant nowhere claimed that Ext.1 to be a fraudulent document rather he 

admitted the fact of determination of tenancy agreement and further informed 

the plaintiff to execute fresh agreement and on refusal of the agent to receive 

the monthly rent, defendant bound to deposit the monthly rent before the 

court. Learned advocate of the plaintiff/respondent further submitted before 

this court that defendant in his written statement in para No.12 and 13 has 

admitted the fact that plaintiff being a Karta of HUF representing M/s Rajendra 

Kumar Sancheti, HUF brought the instant suit against the defendant. It is 

further argued that in para No.12 and 13 of the written statement the 

defendant has categorically admitted by citing that the plaintiff in the month of 

March, 1997 demanded the defendant to enter into a written tenancy 

agreement with enhancement of rent. The defendant further agreed to enter 

into written tenancy agreement with an enhancement of 5% rent. It is further 

argued strenuously by respondent side that the defendant vide his letter dated 

29-03-1997 clearly informed the abovementioned facts and also informed that 

he had then no alternative but to sent monthly for the month of January, 1997 

through money order which was refused by the plaintiff‟s agent with a view to 

make the defendant as defaulter and so he informed the plaintiff that since the 

month of January, 1997 he was compelled to deposit the rents in Court in the 

name of the plaintiff. The defendant vide his abovementioned letter also 

informed the plaintiff that he was ready to enhance the monthly house rent 

@5% above the existing rent from the month of January, 1997 for a period of 

five years and after every five years he is ready to increase the rent @ 5%.   
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25.  The respondent side further strenuously submitted before this court that 

identity of the plaintiff in respect of filing the instant suit of eviction of 

defendant is the tenancy agreement executed in the year 1995 and same was 

exhibited as Ext.1 and defendant vide Ext.4 and Ext-6 admitted the plaintiff to 

be a Karta of undivided family.  

26. In respect of para no.7 of the written statement, learned advocate appearing 

on behalf of the plaintiff/respondent vehemently argued that the defendant 

admitted the identity of the plaintiff in respect of filing a suit stating that the 

plaintiff “M/s Rajendra Kumar Sancheti alone has no right to institute 

the suit.”  

27. In the light of points of argument put forwarded by the plaintiff/respondent as 

well as defendant/appellant, this court thinks it fit and proper to peruse the 

documentary forms of evidences vide Ext.1 to Ext.6 to ascertain the real points 

of controversy. At the outset, this court wants to clarify some fact about 

execution of Ext.1 that appears to be tenancy agreement where the signatures 

of the plaintiff as well as defendant appears to be proved and established and 

defendant as DW-1 in his cross-examination categorically affirmed his signature 

to be Ext.1 (4) to Ext.1 (6) and he further deposed that Ext.1 is the written 

agreement executed between them and he forgot the period of said 

agreement. Again he deposed that on perusal of Ext.1 he can remember that 

agreement was up to 31-12-1996. As such, from the cross-examination part of 

DW-1 it is seen that Ext.1 was duly executed between the plaintiff and the 

defendant and it needs no further prove in view of Section 58 of Indian 

Evidence Act. If we go by the contents of the tenancy agreement vide Ext.1 

then it disclosed that the defendant Ashutosh Saha admitted Rajendra Kumar 

Sancheti to be the landlord and executed the said tenancy agreement on 01-

01-1995. Ext.2 appears to be a letter issued against Sri Ashutosh Saha by 

Rajendra Kumar Sancheti demanding the arrear rental and in response to said 

Ext.2 letter Ashutosh Saha had issued letter to the plaintiff Sri Rajendra Kumar 

Sancheti as HUF and in the said document, he admitted that since the 

agreement of tenancy between them, determined on 31-12-1996, but plaintiff 

intentionally left Dhekiajuli without executing fresh tenancy agreement. So 



                                                                   15 
Title Appeal No-18/18 (Arising out of T.S No-27 of 2011) 

        Sri Ashutosh Saha  Vs. M/S- Rajendra Kumar Sancheti   
 

 

having no other alternative he sent money order for the month of January 1997 

and further he bound to deposit the rent to the court.  

28. As such, it is seen that defendant himself in the year 1995 and 1997 admitted 

the plaintiff Rajendra Kumar Sancheti to be Karta of HUF and entered into a 

tenancy agreement over the suit premises in the year 1995. The word „HUF‟ 

disclosed the term Hindu Undivided Family and if the plaintiff Rajendra Kumar 

Sancheti was not authorized to execute any tenancy agreement or if the 

plaintiff was not a Karta of HUF then why the defendant /appellant executed 

the tenancy agreement over the suit premises with the plaintiff in the year 

1995. Subsequently, why the defendant had replied in response to the letter 

issued by the plaintiff by mentioning Sri Rajendra Kumar Sancheti to be HUF. 

Hence, from the evidence as well as from the pleadings of the defendant vide 

para No.12 of written statement, this court finds that defendant himself 

admitted the plaintiff to be a Karta of HUF and entered agreement of tenancy 

over the suit premises with the plaintiff and subsequently, the defendant had 

deposited rent before the court in view of section 5 of Assam Urban Areas Rent 

Control Act in favour of Rajendra Kumar Sancheti. As such, the defendant is 

stopped from denying the fact that plaintiff was not authorized to institute any 

law suit for eviction against the defendant. Learned advocate of the defendant 

/appellant during the time of argument referred one case law of our parent 

Hon‟ble High Court reported as 2005 (3) GLT 284, where it has been held 

that---  

“Mitakshara Hindu Undivided family – The eldest male 
member as a Karta of the family represents the family – A 
young male member can represent with the consent of the 
elders as an exception. The eldest brother merely by 
residence elsewhere would not cease to be a Karta and suit 
against the family concern represented by the young brother, 
in such circumstances is not maintainable.” 

29.  I have carefully travelled through the judgment of our parent Hon‟ble High 

Court in the light of the factual matrix of this case and it is found that in that 

case the suit was filed by a Karta of HUF for eviction of M/s Thaniram Mohanlal, 

another Hindu Undivided Family and in that case, the Hon‟ble Gauhati High 

Court observed that suit against family concern represented by the youngest 

brother is not maintainable. Here in this case, the factual matrix is totally 
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different and does not tally with the instant case because in the instant case in 

hand, the plaintiff Rajendra Kumar Sancheti represented M/s Rajendra Kumar 

Sancheti, HUF brought the suit for eviction against the defendant who is not a 

HUF and defendant himself admitted that he had executed the tenancy 

agreement with  the plaintiff and that was determined in  December 1996 and 

Ext.1 being the tenancy agreement stands proved before this court, although 

the defendant put some pleas regarding obtaining his signature over blank 

stamp papers for filing before the Income Tax Department but subsequently he 

in his cross-examination admitted and proved Ext.1 document. Hence, this 

court finds that ratio enunciated in referred case law by our parent Hon‟ble 

High Court mentioned hereinbefore is not applicable to this case as factual 

matrix of this case and the factual matrix of the case before the Hon‟ble 

Gauhati High Court are not similar and totally different. Accordingly, the points 

of argument put forwarded by the defendant /appellant are not appears to be 

tenable and stands discarded.  

30. More interestingly, on meticulous perusal of the referred judgment (2005 (3) 

GLT 284) of our parent High court, it is apparent that a Hindu Undivided Family  

made known as „M/S’ and in this case, although the name of the plaintiff not 

disclosed from the land record, but the name of Rajendra Kumar Sancheti who 

is representing M/s Rajendra Kumar Sancheti appears to be recorded and 

defendant also admitted Rajendra Kumar Sancheti to be HUF in the tenancy 

agreement vide Ext.1 and also in his reply vide Ext.4. As such, the plea of non-

maintainability raised by the learned advocate of the appellant/defendant 

barred under section- 116 of Indian Evidence Act, as the defendant apparently 

challenged the ownership of plaintiff Rajendra Kumar Sancheti over the suit 

premises.  The defendant /appellant in Ext.1 and Ext.4 documents categorically 

affirmed and admitted the plaintiff to be Rajendra Kumar Sancheti, HUF and 

subsequently after a long period of time, the defendant is denying the position 

of Rajendra Kumar Sancheti and same is not permissible in view of section 116 

of Indian Evidence Act. Therefore, in the light of aforesaid discussion and 

evidence on record, this court finds that the plaintiff/respondent is very much 

empowered to institute the instant lawsuit for eviction of the defendant from 

the suit premises by the dint of Ext.1 document and accordingly, the additional 
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Issue framed by this first appellate court is answered in affirmative and in 

favour of the plaintiff/respondent and consequent to that points of argument 

put forwarded by the defendant /appellant stands discarded.  

ISSUE NO.2  

31. Whether the defendant is a defaulter in payment of rent and thereby 

is liable to be evicted from the suit room and premises? The plea of the 

plaintiff/respondent put forwarded in the TS No.27/11 is that the defendant 

/appellant defaulted in respect of payment of the tenanted premises since from 

the month of Jan/ Feb, 1997 which had fallen due on 05-02-1997 and 05-03-

1997. The plaintiff/respondent in his plaint further categorically stated that the 

defendant entered into an agreement on 1st day of January/1995 and as per 

the terms and conditions the defendant was to pay monthly rental of the suit 

premises @ Rs.325/- per month within 5th day of every English calendar month 

and the period of agreement was up to 31-12-1996 and against which the 

defendant denied any execution of agreement between the plaintiff and 

defendant and further defendant pleaded that in the last part of December 

1994, Rajendra Kumar Sancheti took signature of the defendant in blank stamp 

paper and other papers by telling him that it was necessary for making of 

agreement dated 31-12-1996 to show the defendant as his tenant before the 

Income Tax Department and the defendant in good faith gave his signature in 

blank stamp paper and other papers. Defendant further pleaded that there was 

no specific agreement executed between him and the plaintiff and he doesn‟t 

know the contents of the agreement dated 01-10-1995. 

32. On careful appreciation of the evidences adduced by the plaintiff as well as 

defendant side, it is seen that plaintiff has exhibited one tenancy agreement as 

Ext.1 and in his evidence supported and acknowledge the fact that defendant 

failed to pay the rent in the month of January/1997 and he vide Ext.2 informed 

the defendant to deposit the rent of the months of Jan and Feb, 1997 vide 

Ext.2. Defendant although put forwarded specific plea of denial of execution of 

any tenancy agreement with the plaintiff but he in his cross-examination 

categorically deposed that he does not remember whether the owner is present 

today in the court or not. Ext-4 was shown to him and there signatures belongs 

to him. Ext-4(1) is his signature and Ext-4 was shown to him. Ext-1 is the 
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written agreement executed between them and he forgot the period of said 

agreement. Ext-1(4) to Ext-1(6) are his signatures. On perusal of Ext-1 he 

could remember that agreement was up to 31/12/1996. He mentioned in Ext-4 

about Ext-1. He forgotten through which advocate he prepared Ext-4. In Ext-4 

he mentioned about renewal of Ext-1. He further deposed that 20 years back 

he went to owner for deposit of rents but owner declined to accept the rents. 

Later again said 20 years back when he went to deposit rent and the owner 

was not present at Dhekiajuli and he was outside. He send money order to 

owner. He failed to submit any document over money order. It is true that he 

has not called for rent deposit misc cases in this case. It is true that in Ext-1 it 

was decided that monthly rents of every month needs to be paid before 5th 

day of succeeding months. It is true that there was no agreement with the 

owner that he may deposit rents of two months together. He can‟t say whether 

notice of rent deposit cases received by the owner as he failed to call the 

record of rent cases. He further deposed that elder son of landlord died 10 

years back due to kidney related illness. Three sons of deceased presently stay 

with the owner. The landlord has one shop called Oswal Electronics and he sold 

three shops for treatment of his son. His rented shop situated at ward no-3 and 

the opposite side runs towards ward no-2. He has one holding at ward no-2 

and another holding at ward no-4. He has a holding at Bibekananda Road, 

Dhekiajuli and his wife and son stays there. 50 meters away from the suit 

premises behind Hanuman Mandir he has a premise and he used said premises 

as Godown since the year 1984 and surroundings of the said premises 

presently used as shop rooms and if required said Godown may be used as 

shop room. He proposed to increase the rents at the rate of 5% after 5 years 

but he never increased in rents. He is paying rents for last 20 years at the rate 

of Rs.325/. He has no knowledge about withdraw of the rents by the owner 

from the court. 

33. As such, from the evidence of DW-1 who is the defendant /appellant of this 

case, it becomes crystal clear that he affirmed the execution of the tenancy 

agreement between him and the plaintiff and said agreement was up to 31-12-

1996. As per the version of DW-1, twenty years back he went to deposit the 

rent but the owner declined to accept the rent and he sent money order to the 
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owner but failed to submit any document before this court over that money 

order. The defendant further admitted that vide Ext.1 the monthly rent of every 

month needs to be paid on 5th day of succeeding month and there was no 

agreement regarding deposit of rent of two months together. He further 

affirmed that he himself proposed to increase the rent @ 5% after five years 

but never increased the rent and he used to deposit the rent for twenty years 

in the court and he failed to call for the Misc. Cases though which he has 

deposited the rent before the court. 

34. Hence, from the cross-examination of DW-1 it is seen that as per the tenancy 

agreement vide Ext.1, the rents requires to  be paid within 5th day of every 

succeeding month and the defendant failed to comply the terms and conditions 

of tenancy agreement. DW-1 in his cross-examination further deposed that he 

tendered the rent to the owner 20 years back and at that time the owner was 

not present at Dhekiajuli and he was outside. As such, from that part of his 

evidence it can be conclusively observed that defendant never tendered any 

valid rent to the landlord before he deposited the rent in the court. The 

defendant further himself appears to be contradictory in respect of his plea that 

landlord obtained his signature over blank stamp paper and other documents to 

show it before the Income Tax Department and although he had denied the 

execution of tenancy agreement with the plaintiff, but during his cross-

examination, he categorically submitted and proved the Ext.1 tenancy 

agreement and that part of his evidence makes his version contradictory in 

nature. He further affirmed in his cross-examination that he had deposited the 

rent in the court for two months together. 

35. It is well settled law that Section 5(4) of the AUARC Act, casts a duty upon the 

tenant to first tender monthly rent to the landlord. However, if the landlord 

refuses to accept the lawful rent offered by his tenant, only then a tenant may 

within a fortnight of its following due, deposit in the Court the amount of such 

rent together with process fees for service of notice upon the landlord. Subject 

to above, the said provisions further prescribe that a tenant who has made 

such deposit shall not be treated as a defaulter under clause (e) of the proviso 

to sub-section (1) of Section 5 of the Act.  
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36. It is held in Nityananda Dutta vs. Anisul Haque; 2008 (2) GLT 364), by 

our parent Hon‟ble Gauhati High Court-- that a tenant is protected from 

ejectment under the Rent Act only if the rent is paid on due time or in the 

event of refusal by the landlord to accept the tendered rent, the same should 

be deposited in Court within a fortnight of it becoming due.  

37. In this case the defendant failed to adduce anything before the court upon 

which this court may presume that defendant had offered the rent to plaintiff 

before he deposited the rents to the court. Even if we consider that monthly 

rents were tendered by the defendant to plaintiff before depositing the rents to 

the court, in that circumstances also it is observed that defendant failed to 

deposit the rents immediately on being declined by the plaintiff to receive the 

rents tendered by the defendant. 

38. The defendant in his cross-examination further acknowledged that during the 

period of last 20 years he never tendered the rent to the landlord before he 

deposited the same to the court and he deposited the rent for two months 

together.  

39. Deposit of rents for several months altogether in court itself brands the tenant 

to be a defaulter. The defendant in this case further failed to adduce any 

evidence before the court to prove that he had tendered the rents to the 

plaintiff before he deposited the rents in court.  

40. In that aspect I would like to refer judgment of our parents Hon‟ble Gauhati 

High Court styled as Smt. Sushila Devi Khemka V. Smti. Sabitri Devi 

Kejriwal, (2016) 5 GLJ 275, where it has been held by Hon‟ble Court that :-  

“A mere deposit of rent in Court would not be a valid deposit 

unless the conditions precedent enumerated in section 5(4) of 

the Assam Urban Areas Rent Control Act, 1972 are satisfied. 

Those requirements are as follows: - (i) The tenant has to offer 

the rent to the landlord before deposit; (ii) Upon such offer, 

landlord has to refuse to accept the rent; (iii) The tenant 

thereafter has to make the deposit in Court within a fortnight of 

its falling due; and (iv) Such deposit has to be of the entire 

amount of the rent along with process fee for the service of 

notice upon the landlord.”  



                                                                   21 
Title Appeal No-18/18 (Arising out of T.S No-27 of 2011) 

        Sri Ashutosh Saha  Vs. M/S- Rajendra Kumar Sancheti   
 

 

41. Now coming to the instant case in hand the defendant himself during the time 

of cross-examination admitted that he failed to deposit the rent before the 

court immediately after the plaintiff declined to receive the rent offered by him 

and such facts proved that the defendant failed to comply the settled procedure 

in respect of depositing the rents before this court.  

42. The Hon‟ble Apex Court in the case of Rameswar Choudhury Vs Ram 

Niranjan Mow [1995 Supp (3) SCC 44] held that if rent is deposited in 

court without tendering the same to the landlord, then the same is not a valid 

deposit under section 5(4) of the Assam Urban Areas Rent Control Act,1972.  

43. Now, in respect of the payment of rent of suit premises within the 5th day of 

every succeeding month, it is seen that DW-1 himself admitted such fact. 

Hence, no further proof is required. DW-1 further acknowledged and affirmed 

the execution of tenancy agreement vide Ext.1 between him and defendant. As 

per the terms and conditions of that agreement he has to pay the monthly rent 

within 5th day of succeeding month but he has deposed in this cross-

examination that he deposited rent for two months together before the court 

for last 20 years and when he tendered the rents the landlord was out of 

station. As such, apparently it is seen that defendant failed to comply the terms 

and conditions of Ext.1 and defaulted in respect of payment of monthly rent of 

the suit premises to the plaintiff. 

44. Furthermore, by issuing the letter vide Ext.4 the defendant acknowledge to 

increase monthly rent at the rate of 5% and assured to enter into a fresh 

agreement with the plaintiff, but he failed to comply such acknowledgment 

which he had put forwarded in favour of the plaintiff and such fact affirmed by 

the defendant himself during his cross-examination.  

45. Learned advocate appearing on behalf of the defendant /appellant during the 

time of argument vehemently argued before this court that plaintiff during his 

cross-examination admitted that he brought the instant law suit only on the 

basis of bona-fide requirement and accordingly the plea of defaulter put 

forwarded by the plaintiff is not proved and the defendant is not a defaulter of 

the suit premises. 

46. Learned advocate Mr. P. Saikia during the time of argument vehemently argued 

before this court stating that specific plea of defaulter was not pleaded 
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although the learned court below passed the judgment wrongly in favour of the 

plaintiff/respondent by declaring the defendant /appellant to be a defaulter. 

Learned advocate of the defendant/appellant further referred the following case 

laws relying upon his plea:- 

(i) Abdul Jolil –vs- Girija Sankar Das and others; 1985 (2) GLT 66,  
(ii) Swapan Kumar Saha -Vs- Biswa Nath Sureka; 2014 (1) GLT 252, 
(iii)  On the death of Upendra Nath Paul His Heirs Ranjit Kumar Paul  

        and others –vs- P. Sen & Company; 1990 (1) GLR 418, 
(iv) Upendra Deb Roy –vs- Subhasini Deb; 1989 (2) GLR 7. 

47. Per contra, Ld. Advocate appearing on behalf of the plaintiff/respondent during 

the time of argument categorically submitted before this court referring the 

para No.3 of the plaint where the plaintiff has categorically pleaded that 

defendant has failed to pay monthly rent in respect of suit premises from the 

month of Jan and Feb, 1997.  

48. Learned advocate of the plaintiff/respondent further argued about the conduct 

of the defendant by referring certain cross-examination portion where the 

defendant being DW-1 admitted that he saw plaintiff present before the court 

but he does not know the name of the plaintiff.   

49. Learned advocate of the plaintiff/respondent in response to the argument of 

appellant side vehemently argued that defendant in his cross-examination 

admitted the execution of Ext.1 and he further exhibited his signature over that 

document and also affirmed that only Ext.1 was the agreement that was 

executed between him and the plaintiff and he also referred such facts in his 

letter issued to the plaintiff Ext.4. As such plaintiff/respondent side argued 

vehemently that the case laws those were talked about by counsel of the 

appellant /defendant side not applicable to the instant case.  

50. Plaintiff/respondent further argued that tenant has got the burden to prove that 

he is not a defaulter in the light of ratio of our Hon‟ble Gauhati High Court 

referred as Fidaul Haqaue @ Raju and Anr –vs- Jorgina Ahmed; 2014 

(1) GLT 123 and the defendant of this case failed to discharge his burden by 

way of establishing the fact that he is not a defaulter in respect of payment of 

rent.  

51. Now in the light of aforesaid points of argument put forwarded by both the 

sides, at the outset let us discuss the pleadings of both the sides. Certainly, the 

plaintiff/respondent in para No.3 of plaint categorically pleaded that the 
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defendant /appellant failed to pay the monthly rent for the month of January, 

1997 and in the light of such pleading the points of argument of learned 

counsel of the defendant /appellant appears to be not tenable in the eye of law 

where he claimed that there is no specific plea of defaulter. Accordingly, 

question of referring the above said judgments of our parent High Court does 

not arise. 

52.  Now, coming to the case law referred by the defendant /appellant in respect of 

deposit of rent to the court, this court finds that Hon‟ble Gauhati High court in 

Swapan Kumar Saha -Vs- Biswa Nath Sureka: 2014 (1) GLT 252 held 

that the rent deposit in advance after initial refusal by landlord to accept it 

constitutes valid deposit and shall protect a tenant from eviction. Tendering of 

rent each month after initial refusal becomes an idle formality. 

53. In the light of ratio of the aforesaid case law of our parent Hon‟ble Gauhati High 

Court if we go by the factual matrix of the present case then it becomes crystal 

clear that the defendant failed to prove that he has initially offered the landlord 

to accept the rent and deposit rent in court in advance after such refusal. If we 

go by the cross-examination part of DW-1 from where then it has become 

crystal clear that DW-1 in his cross-examination admitted that in Ext.1 it was 

decided that monthly rent of each month needs to be paid before 5th day of 

succeeding month and he further deposed that 20 years back he went to 

deposit rent to the owner who was not present at Dhekiajuli and he sent money 

order to the owner. That part of evidence of DW-1 proved that defendant never 

went to the landlord whose other suit premises situated adjacent to the 

premises of defendant. Although the defendant took the plea that he sent 

money order in favour of the plaintiff /respondent but defendant failed to prove 

such facts by adducing any documentary forms of evidences.  

54. DW-1 in his cross-examination further affirmed that since from 20 years he is 

depositing rent before the court @ Rs.325/- per month and he proposed to 

increase @5% after five years which he never increased. The defendant side 

during the evidence adduced certain treasury challans as Ext. Kha Series, but if 

we meticulously peruse the documents exhibited before this court it disclosed 

that those documents not proved the fact that he has deposited the rents on a 

regular basis. DW-1 in his cross-examination further deposed that vide Ext. 
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Kha- 111 he has deposited the rent of Aug 2012 and vide Ext. Kha 112 

deposited the rent of October 2012, but no proof of depositing the rent for the 

middle September 2012 is filed. Hence it is seen that the defendant failed to 

adduce any evidence that he has deposited rent regularly before the court 

rather it disclosed that in most of the cases the defendant has deposited rent 

for 2/3 months together before the court. The deposit of the rent that divulges 

from the treasury challans makes the defendant to be a defaulter in view of the 

tenancy agreement vide Ext.1 and in view of the cross-examination part of DW-

1 where he affirmed that rent needs to be paid within the 5th day of every 

succeeding month. As such it is seen that ratio of our parent Hon‟ble Gauhati 

High Court pronounced in Swapan Kumar Saha -Vs- Biswa Nath Sureka : 

2014 (1) GLT 252 is not applicable to this case and consequently the points 

of argument of the defendant /appellant stands discarded.  

55. Learned advocate of the appellant /defendant further argued that terms of 

agreement between the parties relating to the mode of payment of rent is 

relevant for deciding the question as to whether the rent becomes due within 

the meaning of Section 5(1) and 5(4) of the Assam Urban Areas Rent Control 

Act [1985 (2) GLR 16]. Learned advocate of the defendant /appellant basically 

wants to say in respect of the aforesaid judgment that mode of payment in 

terms of agreement is relevant. If we go by the citation of our parent High 

Court that named and styled as Abdul Jolil –vs- Girija Sankar Das and 

others ; 1985 (2) GLR 66, then it becomes crystal clear that in that case 

there was an arrangement of at least for two months rent was to be paid at a 

time, but the factual matrix as disclosed from this case proved and established  

that DW-1 in his cross-examination admitted that monthly rent has to be paid 

within the 5th day of each succeeding month and he further deposed and 

supports that there was no agreement with the owner that he may deposit the 

rent for two months together. As such from the admission of the defendant, 

this court finds that the ratio of our Hon‟ble parent High Court vide 1985 (2) 

GLR 66 is not applicable to the instant case in hand. Hence, the points of 

argument of learned counsel of the defendant /appellant stands discarded. 
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56. In the light of above said discussion, the citation of our Hon‟ble Gauhati High 

Court vide 1990 (1) GLR 418 is not applicable to this case as said judgment also 

stands in the same footing of the arrangement in respect of payment of rent.  

57. On contrary, learned advocate appearing on behalf of the respondent / plaintiff 

during the time of his argument referred judgment of our parent High Court 

that styled as Ram Karanji More –vs- Keshardev Jalan; (1997) 1 GLR 

33, where it was decided that in case of monthly payment landlord may agree 

to accept the rent at the convenience of the tenant but this indulgence cannot 

change the nature of monthly tenancy even to accommodate the tenant in 

some circumstances. 

58. The ratio of the aforesaid case law referred by the plaintiff/ respondent does 

not appears to be applicable to this case as the factual matrix not disclosed that 

the plaintiff has accepted the rent as per the convenience of the defendant 

/appellant rather from the evidence of the defendant side it has become crystal 

clear that since from last 20 years the defendant is depositing rent before the 

court without tendering the same to the plaintiff since from last 20 years.  

59. In the light of judgment of Rup Chand Daftary –vs- Ashim Ranjan Modak 

(2000) 2 GLR 402 of our Hon‟ble parent High  Court if the rent is deposited 

straightway in the court, the same is not a deposit in the eye of law and such 

deposit not protect the tenant.  

60. The same ratio has been reiterated in the case of Keshab Ch. Singha and 

others –vs- Moulovi Abdul Matin Choudhury and others, (2006) 2 GLR 

731 where Hon‟ble parent High Court observed and decides that right of tenant 

to deposit rent in court only when refused by the landlord. As such from the 

ratio of aforesaid case laws of our parent High Court as well as in the light of 

settled provisions of law, this court finds that the defendant before depositing 

rent fails to tender the same to the landlord and straightway he deposited the 

rent to the court and same is not aggregates as valid tender of rent to the 

landlord. The defendant in his cross-examination firmly affirmed that for last 20 

years he has deposited rent to the court directly and he never tendered the 

rent to landlord before he deposited the rent to the court.  As such, in view of 

aforesaid discussion, this court finds that defendant is a defaulter in respect of 
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payment of monthly rent to the plaintiff and the discussion and decision of 

learned court below not deserves any interference and accordingly upheld.  

61.  ISSUE NO.3:-Whether the suit premise is bona-fide required by the 

plaintiff? Ld. Trial court in deciding issue No.3 held that suit premises require 

by the plaintiff for establishing separate business of his family members and 

answered the issue in affirmative in favour of the plaintiff/respondent. In the 

forthcoming discussion this court shall try to ascertain whether the suit 

premises required bonafide by the plaintiff and whether the discussion and 

decisions of the learned court below based upon the actual evidences 

presented before this court. 

62. The plaintiff in respect of bona-fide requirement in his plaint pleaded that suit 

premises is required to accommodate Sri Bikash Sancheti, son of Karta, for 

starting of a new business of electronic goods and the plaintiff on 24-01-2011 

approached the defendant to vacate the suit premises by 28-02-2011. Upon 

which the defendant declined to vacate the suit premises.  

63. Plaintiff by adducing oral evidence supports and corroborates such facts and 

DW-1 during his cross-examination categorically affirmed that elder son of 

landlord died 10 years back due to kidney related disease and the three sons of 

deceased presently stays with the owner. He further deposed that land lord has 

one shop called Oswal Electronics and he sold out three shops for treatment of 

his son. DW-1 further deposed that he has one holding in Ward No.1 and other 

holding in Ward No.4 and 50 meters away from the suit premises behind 

Hanuman Mandir he has a room that used for godown if required such godown 

may be used as shop room. He further deposed that he knows about 

requirement of the house prior filing of the suit and then he told the owner that 

he cannot go immediately and asked to fix time which he cannot remember.  

64. As such from the cross-examination part of the DW-1 it is seen that plaintiff 

prior filing the suit asked the defendant to vacate the suit premises and told 

him about the requirement, upon which the defendant replied to grant some 

time. It is also appears to be admitted that defendant has two nos. of premises 

at Dhekiajuli town and has another godown that situated just 50 meters away 

from the suit premises and he further affirmed that said godown may be used 

as shop if required. The cross-examination part of DW-1 makes it categorical 
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that elder son of the landlord died due to ailment and for his treatment 3 no‟s 

of shop were sold by the owner and three sons stays with the owner.  

65. Learned advocate appearing on behalf of the defendant /appellant argued 

strenuously that in the year 2002 the plaintiff had issued notice upon the 

defendant showing the ground of re-construction of the suit premises and such 

plea not proved by adducing any trustworthy evidence. Learned advocate of 

the defendant/appellant further argued that plaintiff never pleaded in his plaint 

that suit premises required for establishment of separate business of son of the 

plaintiff and newly introduced that plea of bonafide requirement in his evidence 

in chief and in support of his argument he referred one case law referred as 

Thuleswar Dev Mahanta –vs- Premananoa Saikia and ors 1991 (1) GLJ 

404. 

66. In response to the points of argument put forwarded by the defendant 

/appellant side learned advocate appearing on behalf of the plaintiff/respondent 

pointed out para No.6 of the plaint and where it has been categorically 

mentioned that plaintiff needs the same room to accommodate Sri Bikash 

Sancheti, a member of HUF, son of Karta, to start his business for electronic 

goods for him. 

67. As such, this court find that the plea in respect of separate accommodation of 

plaintiff‟s son Bikash Sancheti not introduced newly in the evidence of PW-1, 

rather it appears to be corroborative with the pleadings of para No.4 of the 

plaint and hence the plea put forwarded by the defendant /respondent counsel 

not appears to be tenable in the eye of law and that stands discarded. 

Consequent to that the ratio of our parent High Court referred as Thuleswar 

Dev Mahanta –vs- Premananoa Saikia and ors ; 1991 (1) GLJ 404 not 

applicable to this case that being given in separate factual matrix.  

68. In respect of repairing and renovation of the suit premises the learned advocate 

appearing before the court on behalf of the appellant /defendant submitted 

that said plea not proved by adducing evidence.  

69. It is true that no evidence were adduced by the plaintiff to substantiate the plea 

of repairing or renovation before this court and in terms of repairing of the 

shop although the plaintiff side failed to adduce evidence but the plea of 

establishing a separate business accommodation of his son Bikash Sancheti was 
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established from the evidence of plaintiff. Hence, not adducing any evidence of 

renovation of suit premises does not render the case of plaintiff weaker. 

70. In respect of bonafide requirement of the tenanted premises, Hon‟ble Supreme 

Court in Bhupinder Singh Bawa –vs- Asha Devi, (2016) AIR (SC) 5258 

observed that no alternative premise was lying vacant for running business of 

respondent‟s son. It is perfectly open to landlady to choose more suitable 

premises for carrying on business of her son and respondent cannot be dictated 

by appellant as to from which shop her son should start business. Same ratio 

was earlier decided by the Hon‟ble Apex Court in Anil Bajaj –vs- Vinod 

Ahuja (2014) 6 Scale 572.  

71. Hence, it is seen that tenant cannot dictate the landlord in respect of 

requirement of suit premises for establishment of separate accommodation for 

his son. It is the option of the landlord to decide his bonafide need in his own 

and tenant has no authority to dictate him. In the light of decision of our 

Hon‟ble Apex Court this court is constrained to opine that the suit premises 

required bonafide by the plaintiff/respondent and defendant /appellant being 

defaulter has no authority to dictate the landlord in respect of bonafide 

requirement of the suit premises. 

72. Perused the cross-examination part of the defendant i.e. DW-1, from where it is 

seen that the defendant has a godown just 50 meters away from the suit 

premises and that can be used as a shop room if required. Defendant has 

further 2 nos. of premises at Dhekiajuli. As such, it is seen that defendant has 

alternative accommodation to run his business. So there is no difficulty on his 

part to vacate the suit premises as tenancy agreement already been terminated 

in the year 1996 and further the defendant found to be a defaulter in respect of 

payment of rent. Therefore, in the light of above discussion and evidence on 

record, this court finds that plaintiff has bonafide need of the suit premises and 

learned trial court below has rightly decided the issue No. 3 in favour of the 

plaintiff and accordingly, no interference deserve from  this first appellate court 

and consequent to that same is upheld. 

73. Learned advocate appearing on behalf of the defendant /appellant further 

argued that learned trial court has wrongly passed the order of mesne profit 

from the hear 2002 without complying the settled provisions of law.  
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74. Learned advocate of the defendant /appellant referred one case law of our 

parent High Court that styled as Banshilal Suthar –vs- Manaklal Jhawar 

and ors ; 2007 (1) GLT 699 where it was held that landlord is entitled to 

mesne profit from the date of passing judgment and decree not from the date 

of institution of the suit. 

75. Per contra, learned advocate appearing of the respondent/plaintiff during the 

argument submitted that plaintiff in para No.6 of the plaint categorically prayed 

and mentioned the fact of mesne profit and during the cross –examination 

defendant affirmed that monthly rent of that kind of shop room is around 

Rs.1,000/-. It is further argued that defendant in the year 1996 himself issued a 

letter vide Ext.2 and assured the plaintiff to increase 5% of the rent and till 

date he is paying actual rent of Rs.325/- per month. Learned advocate of the 

plaintiff/respondent further argued that the Act itself provides increase of 50% 

of rent after five years and the defendant failed to increase the rent as per 

Ext.2. And learned trial court below has not committed any error in granting 

mesne profit in favour of the plaintiff.  Learned advocate of the respondent 

further argued that the mesne profit was granted in the year 2002 on the basis 

of Ext.6 document. 

76. At the outset I would like to discuss briefly about the judgment of our High 

court referred by the defendant /appellant side as Banshilal Suthar –vs- 

Manaklal Jhawar and ors, 2007 (1) GLT 699 where it has been decided 

that the landlord is entitled mesne profit from the date of passing the judgment 

and not from the date of institution of the suit. In this case the learned trial 

court has not granted mesne profit from the date of judgment and decree and 

also not granted the mesne profit from the date of institution of the suit, rather 

it was granted from the year 2002. Let us understand what Ext.6 document is? 

On careful perusal of Ext.6 it has become clear that Ext.6 is a copy of notice 

issued dated 27-07-2002 against Ashutosh Saha (defendant) asking him to pay 

the arrear rental and mesne profit. Certainly Ext.6 document cannot be a sole 

basis of granting mesne profit from the year 2002. If we go by Ext.4 document 

that was issued by defendant and he himself assured to increase of monthly 

rent by 5% with existing rates and subsequently the defendant failed to 

increase such rate by 5% and deposited rents directly before the court since 
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from the last 20 years. The defendant in his cross-examination affirmed that 

now a days monthly rental of the suit rooms like the suit premises is Rs.1,000/- 

and all those facts has to be taken into consideration at the time of granting 

mesne profit in favour of the plaintiff i.e. landlord.  

77. In the light of ratio of our parent Hon‟ble Gauhati High Court referred as 2007 

(1) GLT 699 as well as in the light of ratio of Hon‟ble Apex Court in 1986 AIR 

(SC) 735, the mesne profit has not be granted from the date of institution of 

suit even if the person who ordered to be evicted remained in possession of the 

suit premises after decree of eviction is passed. Therefore, in the light of the 

aforesaid discussion this court finds that learned trial court below erred both in 

law and facts in granting mesne profit in favour of the plaintiff/respondent from 

the year 2002. The learned trial court ought to have granted the mesne profit 

from the date of judgment and decree. Accordingly, the learned trial court 

erred in law and facts in granting mesne profit from the year 2002 and that 

desires interference from this first appellate court. Accordingly, the findings of 

the learned trial court in respect of granting mesne profit from the year 2002 is 

modified and altered by directing the defendant to pay a mesne profit @ 20%  

per dium from the date of judgment and decree passed by learned trial court 

below till delivery of vacant possession of the plaintiff/respondent.  

78. In the light of the aforesaid discussions and decision, this court is constrained 

to opine that the discussion and decision of learned trial court below in respect 

of holding the defendant to be defaulter and bonafide need of the suit premises 

is upheld and consequent to that the decree passed in respect of mesne profit 

is hereby modified. Accordingly, the judgment and decree passed by the leaned 

trial court below is partly upheld by way of passing the following decree :--- 

1. Plaintiff is entitled to recover the vacant possession of the 

suit premises evicting the defendant with mean and 

materials therefrom ; 

2. Plaintiff sets at liberty to withdraw the rent deposited 

before the court ; 

3. Plaintiff is entitled to mesne profit @ 20% per dium from 

the date of passing judgments and decree of learned trial 
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court below till the date of vacating the suit premises in 

favour of the plaintiff/respondent.         

79. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 20th June‟ 2019. 

 

                                                                                                             (N. J. Haque) 
                                                                                                      Civil Judge 

                           Tezpur, Sonitpur 
Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.   

    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:   

i PW-1    : Rajendra Kr. Sancheti  
ii PW-2    : Vikas Kr. Sancheti 
iii PW-3    : Swapan Das      

    
Plaintiff Exhibits:  

i Ext.1   : Deed of agreement  
ii Ext.1(1) to Ext.1(3) : Signatures of Rajendra Kr. Sancheti  
iii Ext.1(4) to Ext.1(6) : Signatures of Ashutosh Saha   
iv Ext.2   : Letter dated 21-03-97 with postal receipt  
v Ext.2(1)  : Signature of Rajendra Kr. Sancheti  
vi Ext.3   : Postal Stamp 
vii Ext.4   : Signature of Ashutosh Saha   
viii Ext.5(1) to Ext.5(4) : Misc. Case No.261/04, 114/05, 364/09 and  

    340/10 
ix Ext.6, 6(1) and 6(2) : Pleader‟s notice dated 27-07-02 
x Ext.7(1)  : Postal Receipt dated 29-07-02 
xi Ext.7(2)  : Acknowledgment card 
xii Ext.8   : Reply dated 31-08-02 
xiii Ext.9   : Jamabandi 
xiv Ext.10 to 13(1) : Municipal Valuation List of Dhekiajuli Municipal 

    Board 
Defendant Witness:  

i DW-1    : Ashutosh Saha   

Defendant Exhibits :    

i Ext.Ka(25) to Ka(12) : Money Receipt 
ii Ext.Kha(1)to Kha(157): Challan 

 
                                                                                                             (N. J. Haque) 

                                                                                                    Civil Judge 
                         Tezpur, Sonitpur 

 


